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EXHIBIT D 



Case 1 :05-cv-021 1 2-RBW Document 52-5 Filed 08/29/2008 Page 2 of 1 3 



IN THE uN'I'TED STATES DISTRICT COtJRT 
FOR TSE. DISTRICT OF eO'LIMBIA 



) 

) MISC. Wo, 0^6-0442 



GUMfTM'IAMQ BAY } 

DETAINEE LITIGATIOM" ) 



DECLARATION OF MICHABL V. HAYDEN, 
DIRECTOR, CENTRAL INTELLIGENCE AGENCY 



Z, MICHAEL "'. KAYDEIC, hereby declare and state: 
1, 1 are the CMreccor o£ the Cencx^al Intelligence Agency 
(CIA.i snd have served in zhis capacxcy since 30 Ka.-/ 2 0C£. In tnv 
capacicy as Director, 1 lead tiie CIA and manage the Incclligence 
CoTninuniry' s human intelligence and open, scnrce collection 
programs on behalf cf zhe Direcror of K'&nxonal Intelligence 
iliiJl) I have held a number of posicions in che inte] ligence 
Coiri.Tr.uni.cy, incliidir.a ?r:,ncipal Depucy Director of Z^Bizior.&l 
Intelligence, from April 2C05 to Hay 2006; Director, Uatiotial 
Sec-urity Agency/Chief, Central Security Service (NSA/CSS) , Fort 
George Q Meade, Maryland, fron March 1S95 co April 2005; 
Commander of the Air Intelligence A.gencv an.d Director of the 
Joint Ccnftnand and Control i^'.'arfare Cent-fer, iicth headotsar tared at 
Kelly Azr Force Base, Texaa , from January 1996 to Septenaber 
19ST; and Director, Intel licence Directorate, B.3. European 
C'otninand, Stuttgart, German.y, from Kay 1953 to October 1995. 
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2. I W3.S a fo'cr-star general in the Un^cea SC5,ces Air 
Force unt.j] my retrirernisni: from che Air Force on 1 J-aly ZDhb ar:d 
have held penici' s--:-a£f posicions at che Pcnnagon^ the Hational 
Security Council ["SiSC) , <\Ti''} the U.S. Embaasy in Sofia, Bulgaria, 
as v;ell as ser^ring as Deputy Chief of Staff for United Nations 
CCEtiKtar.d ar.d IJ.S. Ftrcej- -Icrea , I entered active dxiEy it. iS65 as 
a diSttngu:,£;hed gx-aduats cf the Resar^re Officer Training Corpt 
prograiti . 

3. I make the following stacements based upon my personal 
knowledge and iriforri',atiin provided to rsie in tty official 
capacity. 

'1. The p'urpose cf this declaration and my accompanying 
clasBified declaration is to describe for the Court why the CIA 
is experiencing delays in presiding documents and inxormation to 
che Bepartmenc of Justice ;i;Oj25 and Department of Defense tDOD) 
for use in ha^beae litigation. 
I. Purpose Of This Peclarabion 

" • 1'he ^gouinadigng Dec is ion. 

5. Through che exercise of tev official duties, I have been 
advised of the U.S. Supreme Court's decision in Boumedietie' '.'", 
Bush, 12S S. Ct, 2229 (2008), and its impact on the habeas 
corpus litigation in the United States District Court for the 
District of ColuTt:bia, which involves indi\''i duals detained by the 
UrJ-ted States as alieii er:e~.y corabacants at the U-S. ETaval Base 
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Guaiitanamo Bay, Cuba- I understand that a majority of these 
pending habeas petitions have been transferred to this Court for 
initial rialiiigs on corn^nvon issues and administrative matters. I 
also, am aware that the Court has issued a scheduling order that 
requires the GoverniRent to file fifty factual returns to the 
habeas petitions per nionth until the Government ha-^ responded to 
all of the petitions . 

6 . Since the Houmsdiene decision and the^ entry of the 
Court's scheduling order, the CIA has 'woi^^ed diligently to 
establish a process and devote the personnel resources necessary 
to review the large volume O'f documents and information that the 
Government proposes to include in its tactual returns- In lighu 
of the large quancity of cases .and the very tight schedule,, the 
CIA has consolidated and streamlined the reviev.' proc'ess to the 
maximum extent possible without sacrificing the- care and 
deliberation that, must be employed to safeguard the national 
security by protecting classified foreign intelligence sources 
and methods from unauthorized disclosure. I have made it clear 
to my senior manager's that meeting the Court ' s .schedule is a top 
prioricy £or the CIA. To "hat end, I have allocated additic^nal 
personiiel to those components involved in the habeas review 
process and have directed CIA managers to ensure that stich 
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personnel have all the resouxces that they need," Despite this 
effort, the Clv\ has noc been able to complete its revievj of ail 
of the first fifty factual returns by 29 August 2008. In this- 
declaration, I v/ill describe the claasified iiif orma.tic>n 
implicated by the habeas litigation, the purpose of the CIA 
review process j the nature ox the review process, and the delays 
in completing chat process for all fifty return.-s. 

7. This tmclassif ied declaration describes ^ to the extent 
possible on the- public record, the reasons- for the delay in 
completing .all of the factual returns. I respectfully refer the 
■Court to ray clsissified .decla'ratiOii , T/jhich is submitted fox the 
•Courc's in camera, ex parte review because it contains 

classified information that cannot- be disclosed pubilicly in rciy 
unclassified declaration. 

B. CIA inforaiatiGn at Issue 

8, Much of the information upon which DOD relied in .raaking 
its. enemy combatant determinations and upon which DGJ proposes 
to rely in its factual returns derives from/ classified CIS, 
intelligence reports. CIA intelligence reports are claseified 
■because they contain information that was clandestinely -a.cg7aired 
by the CI.^.; that is, information that is not available from any 
other source. CIx\ intelligence reports also are classified 



^ More than fif'ty CIA attarnays, psraiegals, subject mattsr e^5l■erts, 
classifi-c.g-tioii officials are involved -in tha liabeas- review process., 
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because public disclosure of the iiif.ormacion contained tlierein 
vrould tend to reveal che clandestine intelligence activities, 
sources, and methods by v/hich the CIA collected the inforTfiation. 
TJnaiith-orised disclosure of tlie classified inforroation ill CIA 
intelligence reports reasonably could be expected to result in 
damage to tke national security, . which, includes defense against 
transnatiop-al terrorisrt?i, that I describe in ray classified 
declaration. 

9:- Before the CIA- can axithorize DOD and DOJ to include 
classified CIA documents or inf ox'niation in the Government's 
factual returns, the CIA must first determine whether disclosure 
o£ such information ~.o the Court ,. petitioners' counsel, 
jDetitiQriers, ox the public could- be expected to damage the 
national security. This predictive jiidgraent cannot be: made on 
an abstract .basis. R.ather, such judgitierit-s -must be made by 
experienced intelligence professionals .after .review on a 
document -by- document basis. The classified CIA information 
implicated by the habeas litigation. f.alls broadly into^ three 
categories: a) foreign gvovernment inf orm.ation.,; b) foreirgn 
relations and foreign activities of the United States; and c) 
intelligence activities, sources, and methG-ds; . I will discuss 
each of these -categories of classified infC'rmation. in turn. 

10. First, inuch of the classified CIA .in.form.ation 
implicated .by the hab.ees litigation was provided to the GIA by 
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the intelligence or seeuricy seL"/ices of fox^eigri governments 
with whom the CIA has conf idential intelligence -sharing 
agreeniexits . Second, much of the classified CIA information 
iraplica.ted by the habeas litigation concerns the foreign 
relations and foreign activities of the United States. Finally, 
iiiuch of the. classified 'CIA information implicated by the habeas 
litigation was collected thx-ough clandestine intelligence 
activities, soux'ces, and iTiethods . 

C Damage to the !^ational Security 

11, I recognize that the Cottrt- has^ not ordered any 
classified infoi-mation to be publicly disclosed. Nevertheless, 
e.j'Cceptionally grave damag-e' ro the national security reasonably ■ 
could be expected to result if the CIA's deliberative reviev^f 
process fox* the disclosure of classified information. if3 riot 
followed during the .habeas litigation. 

12.. I understand that more than 200 habeas petitions, have 
been filed in the £iistrict Court, I also under sta.ad that each 
detainee tyrjically is i-epi-esented by several attorneys. As a, 
result, the CLA documents ciced in the Government's factual 
returns will be disclosed to several hundred, private attorneys 
who axre not employees of the U.S. Govei'nraenfc . and who are not 
trained in handling classified information. With S.O' many 
untrained individuals a.llov;ed access, to .such sensitive 
information, I believe chat unauthorised disclosures, even if 
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inadvertent, are. noc only probable, b'Ut inevitable. The degree 
to vrtiich access to much of the classified information implicated 
by the habeas lit j^ga::: on is st:r_ctl_j controlled and iimited tc 
only a sx&ll nutirer oz e:rpi07ees of che Eederal gcvemnierLt xs 
desciioed r>ore ccmplistej ■/ lacer in -^-j classified declaration. 
Tii2 Exescuni.^-s Qxuex a-nd agency legulaticrjC cantrollmg access to 
classified -.pjfoimat-on r<=cocrni,2e that Ij^cLLing the n-uTrbjer of 
people with access to classified information is a necessary ccep 
in saf egiiarding sue i mfc-mdCion If tns CIA: does not fclloi,; 
i~s rigorous reviev; crcceas fcr dcc^nencs impiicaced by trie 
habeas licigatior., vhe J £, Gcvernnient 'ill not; be able to 
adhere to its cerefully admin i seeded policy of comparcmentxng 
Its most zixrjhly sensici''e xnfornation, v-'hiCh vould imacceptably 
increase cae l-.r.eliKcica cf uriaiithori::ed disolosurss 

13 cz:~, suhiecc T.a-ter extperts, of ^:b.cn there are a 
iirniced nu-nter, rus"::. ccr.ducc a line-by-lme revie''' of documents 
determined by DOD and DOJ to JDe pei—ment to a petxtioner's 
status as an enemy con^batarx to determln^2 v^'iiethex the docutnent 
can be provided m reaaci:ed form zo petitioner's cc-ir.sel or if 
It must be proviiea cnl/ to the Cou.rt, or po'Ssibly not at all, 
As menticnea a_::>"e, £:3r.ixxcar.c Ci:;^ perso.mel and resources aave 
been rediiected to meet the Tourc's habeas: schedule The 
redir'ection of these resources is in an effort co attempt to 
comply with the Court's habeas schedule. Were the CIA to cut 
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•iUtfic-tJTt luJaLfcia r :::f-i,icij rg -.mooxcam:: v S na!:tDi al 

securit X iLPii^Pt^ i- i^ \ i^ TooisS ible th^^ i tellig nct 

SGua -e-j era t „u '':i'~ coi - L ccftd ^^r -.Dr-a -^c. -D^.eig-" H-ei-u-c^t. 

dxsiaiDCtra ""i Lh r U.X c r ^^n~c ul £3 u aov_-. j^- m cepticpal-j 

Qi.a"» dai aj ^n th- latJ. i a cut it^ oj fche Unii yd Stctt-es 

cait^cila, ^\ t-^ i-^-i^ Cli- t Tar go<=.l ex c^ccecci'-'g t,he ccuntt 

IXOm ue_ »^I £.L aC ^C^w 

II Classitlcabior i^uthotlty 

1-1 Tn.ii '"I'- vvas '='&tcib'' x^hr-a b secL_on IG fa oE the. 

g -tO^ £ -ca n T " -.^ he J^ct 51) f 3 ■" «* 403 -la 

cst-abl-sh-d t-h oos_L_^n or Dite^i:or ol LLt:; Centi al Xi teil_g&ii:;p 
'^ge'^c OZ K) -^Dwti ^ t^*^.. ai-d ^«^poi"^ab_l_ _es ircludt =-' /_nc 
3.L bed.a of Lie "" .»* d^^c co] lu"C-pa mf cm at„on ux rcugh h.oircLri 
30U^c23 Tnd b otl"^ cT 1 piinti- wtdrc co_Tplatj.ng and 
■e a„UGCj.rq ir i:^"^ _ -c-n-"r i ==!»*■ <c;a to h** ^at-cral c^cur^t af~d 

Ijrov„dxng -i „iall l_rr-ci iin nci cooidxnatiaii of Lri« colicccion 
ot r<3,cxonal j.ni clliQ>-rc* i. ii bide Lh" iTrircd S^Ixt<*to cbtouga human 

unat'^'caj- £ ^ ich r"i -cr en ara ueT f oru _ng bVcTr otb-X funcuiotis 
na o.ut---r- el^tc-a to '-t lliqeTcti dftecLmg c^e xatxoral 



Case 1 :05-cv-021 1 2-RBW Document 52-5 Filed 08/29/2008 Page 1 of 1 3 



particularized statement of the authorities of the DCIA and the 
■CIA is set forth in sections 1.6 and 1.7 of Executive Order 
12333, as amended.." 

15. Section lG2Ai;i}(l) of the Act, 50 u.S.C.A. § 403- 
l(i)(l), provides that the .DNI shall protect intelligence 
sources and methods £rom unauthorized disclosure.. Under the 
direction of the DWI pursiaa,nt to section lOlA, and in accordance 
with section 6 of che Centra.1 Intelligence Agency Act of 1949,, 
as amended, 50 U.S.C.A.- § 40'3g, and section 1.6 (d) of Executive 
Order 12333,, as amended, the Director of the CI.'l. is respcaisible 
for protecting CIA intelligence sources and methods from 
-unaathorisea a_3cxosjie The documents iraplicc-.ted hy ch^ hateas 
litxgaticn contain x fo_mat_on c^at, if aisclosed, woula te-nd to 
reveal i itelligen-- '^...arctds a"d methods: 

16. In acccxaat.co ,._tn s«cc.ion 1.3(.aj(2) of Executive 
Order 12 953,-' the President has authorized me to exercis.e 
original TOP S.3CRET classification authority.^' Pursuant to that 
authority, I have portion-marked each paragraph of my 



- Exec. Orasr 1233J, re g.r-nr=d as am-jnded in =0 U.S.C..-,. S 4C1 note 24 fh'est. 
Supp. 20C?) cuid rsvised hy Ey.ez . Oraer »o. 15470, 73 Fed. Reg. -15325 (Juiv 
30, 2008) . 

Executive Order 1295S was an'-^nded by Executive Order 13292. Ses Exec. Order 
So, 13293, 6f fQd. ?t=r. lE3iE ifjar, 28, 2003). All citations to 3xec . Order 
No, 12553 are CO ch6 Order as anwndei by Sxec. Order Ho, 132 92. See^ Bxec. 
Order No 12958, 3 C,F.?., 335 llBxS'i, reprinced as amended in 50 CT. S.C.A. § 
435 note at 1S3 fWeso Supp . 2C0a) . 

■' Order of Presider.i:, D.isi^na-^ion binder E;:fecutive Order 1295S, 7 Fed. Keg, 
21,609 (Apr, 21, 2005), rapr .inted -p. U . S , C . ;k . § 455 note ac 205 (West Sunp . 
2C0S) - 
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classified declaration with the Level of classification and 
control markings p.ecessary for the full protection of the 
information in that paragraph. The marking "U" denotes 

unclassified inf orraaticn,- "S denotes information classified at 

the SECE.ET level bec-ause its un authorized disclosure, reasonably 
could be expected to cause serious damage to the national 
security; and "TS" denotes information classified at the TOP 
SECRET level because its unauthorized disclosure' reasonably 
GC'Uld be expected to caxiss exce pt ig.nal ly grave damage to th.e 
national security. The portioa-markings of eacli. para:graph also 
may identify whether additional dissemination, or access controls 
apply.. 

17.. Section 4.. .3 of Executive Drdsr 12958 provides that 
certain senior U.S, o^fficials are authorised to establish- 
'^Special Access Frograms"' upon a finding that • '-'the '^mlnerability 
of^ -or threat to-, .specific infonnation is- exceptional'* arid "the 
normal criteria for deterrrdning eligibility for access 
applicable to information classified at the same level are not 
deemed sufficient to protect i-nf orraa-tion from unauthorised, 
■disclosure." The Director of the CIA is authorized to establish 
Special Access Prograti-iS for intelligence activities, sources, 
and methods. Such intelligence programs aire call-ed "Sensitive 
Compartmented IP-formation Programs," or -SCI Programs. 
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IE. The porz::.on ms^ '•-iriys also cor.tain rhe dissemnatJ on 
contiolt UFCON or OC, ^jvI nOFORIJ, or MP, ORCDN [which stands 
for "Orig-nd-or Cor.ti oiled' ) rrears Lhac -he inccrmation canno" 
fcs £ur':he:- c^sseirinc r v'.t ■- _rhca.z a-Uuhcrization frorr. the 
orig.nat:i:.c agenc-/, : -^ u rs zase -he CIA. ::OFC?Jv f\.'hich stands 
f:or '*:^o Fareagr. rissf-'^imdc.c: '^ rreans that: rhe information can 
be disaemi-nared. ts U.S. rersnus only .arid Cdnnot be disseminated 
to Careign na-iond.Ls. 
in. Review grocess in Habeas Litigation 

15. The CIA di,d '~.cz r-acei'^'e the first draf- za.cz.c-a.1 
retxirns Lr.t: 1 11 A'„yj<j;c ^^<'P,. ard rece:.ved the last: batch of 
Eactuwl recums as recently as :j5 Au'just 2006. Never theiesa , 
the CIA n\cinng^3r2 t3 coiiriete ics revie,v c£ a significant uaTriber 
of returns by cr:s 29 .-.uciust f Jj3 deadline ' As s result of its 
initial eficrts, tile' C.-. exp£C"s to be aJoie zo cci^piece ics 
revieiv' oi any per"-.; r. jlar factual recbm vichm thirty days c£ 
receipt oi zhe draft return by cbe Ci.^^ With the benefit of 
increased prodaction oi draft factaal returns hy BO J and lessons 
learned m corncletmg : t j review of this Initial sec of returns, 
tr.e .:i.^. going for-.-rard ^^-xr-K' is tc he able to increase its rstis c£ 
compleci.ng re--_ei,':3 zo\ -n'r.s acccarf.odating the Court's schedule of 
tiling fifty factual retiin.'S per n-ionch. 



In adSition co th^ fecLual rsi, Jir.s filed m peLi";..c-n3 penaLnij belore this 
Cuurc Lbfc Gsveri-cn- "d kh f.iciil auring- Auy>ist 200 9 a numbei- of tactual 
V'iLuzns in QC-::iLiara pendir ; .'jji^Tc Judge Leon 3n.J CTuiIgci SLlli—aTi. 
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IV. Concltisiop. 



20. In my classified declaration, I ha:ve described the 
basis for my judament thac abandoning the rigorous deliberation 
of the CIA's review process f.or-th.e habeas litigation reasonably 
could be expected to 'cause exceptionally grave .dia^cnage to the 
national secur-ity by the disclosuxes of vei'V sensitive 
information, if the Couxt desirefs, I am willing to appear 
before the Coui-l: to provide addition,al information or ansv^er any 
■questions,. If iniy appsa/rance is necessary, X recjuest that the 
Court conduct the proceedings oa an. svc parte basis so that I can 
elabor-ate- on the issues described in my classified ^declaration... 

I hereby declare under penalty of perjuty that the 
foregoing is true and. correct. 

, Executed this J^ill d.ay of. august, 2vOS ,. 



Michael V.. Hayden 7 

Director . 

Central Intellicrence ag'ency 



